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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”

















































































































With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”













































































































From:
To:
Subject: us of tonight’s presidential debate
Date: Wednesday, October 19, 2016 9:50:12 AM

 
If you're having trouble reading this, click here.

The Daily 202

  Share on Twitter   Share on Facebook

The Supreme Court will be a focus of tonight’s

 

(b)(6);(b)(7)(C)





With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”

Welcome to the Daily 202, PowerPost's morning newsletter.
With contributions from Elise Viebeck (@eliseviebeck).

Sign up to receive the newsletter.

WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”
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With Breanne Deppisch

THE BIG IDEA: The Supreme Court is one of six main topics that
will be covered during tonight’s final debate at the University of
Nevada in Las Vegas. The late Antonin Scalia’s seat continues to sit

empty. An evenly-divided court has begun its new term under a cloud

of uncertainty. Assuming Hillary Clinton wins, it remains unclear

whether Republicans will try to confirm Merrick Garland during the

lame-duck session to prevent her from putting up someone who is

younger and more liberal next year.

The debate took on new significance this week when John
McCain boasted during a radio interview that Republicans would
automatically oppose whomever Clinton nominates. “I promise

you that we will be united against any Supreme Court nominee that

Hillary Clinton, if she were president, would put up,” the Arizona

senator said. “I promise you!”

Attacked by his Democratic challenger, McCain’s spokeswoman

released a statement walking back his comment. The senator will

“thoroughly examine the record of any Supreme Court nominee put



before the Senate,” she said. McCain then awkwardly avoided a local

TV reporter who tried to follow up.

Republicans, who have struggled to convince voters that they
are capable of governing, talked a big game in years past about
the need to be more than just “the party of no.” That messaging
is gone now. The prospect of four more years in the wilderness
suggests that they will move back toward unapologetic
obstruction.

Right now, however, they are in damage control mode. Judiciary
Committee Chairman Chuck Grassley, who is up for reelection in
Iowa, promised yesterday to not automatically “stonewall” any
Clinton pick. “If that new president happens to be Hillary, we can’t

just simply stonewall,” Grassley said on a conference call with local

press.

This is a very delicate balancing act. Vulnerable Republican

incumbents are trying to convince people who are reluctantly voting

for Clinton to support them by promising that they’ll be a check and

balance on the excesses of the Clinton presidency. One man’s
“check and balance,” however, is another man’s “obstruction.”
Regardless of how you play it, the bottom line is that
Republicans are trying to save their majority by promising more
gridlock.

If Republicans hold the Senate, Mitch McConnell will control the floor

schedule and Grassley will continue to have the Judiciary gavel. So

they technically could do exactly what they have for the past nine

months with Garland.



Democrats are now favored to win the Senate majority. Even if
they run the table, however, they’ll only control around 53 seats.
That is nowhere near filibuster proof. The question then becomes:

Which Republicans would cross over to vote for a President Clinton’s

SCOTUS picks? Could a Majority Leader Chuck Schumer cobble

together 60 votes? Or does he invoke the nuclear option and change

the rules to allow Supreme Court nominees to be confirmed by a

simple majority? Going nuclear will probably be the easier course,
both politically and procedurally, especially because the

Republican blockade of Garland has cost GOP leaders much of their

moral standing to oppose such a gambit.

Contrary to the will of the brilliant men who devised the
Constitution, the Senate is increasingly becoming a majoritarian
institution. Conservatives, who in principle should be alarmed
by this trend, have shortsightedly accelerated it.



A student standing in for Hillary is captured on the large monitor during a rehearsal
for the debate last night at UNLV. (David Goldman/AP)

-- There are two very important SCOTUS questions that the
candidates have avoided giving direct answers to:

Will Clinton re-nominate Garland? Watch for her to once again

dodge on this. She’s called him “extremely well qualified,” and she’s

relying heavily on Barack Obama to get her across the finish line in

November. The president sees getting Garland through during the

lame-duck as a top priority and a legacy achievement, but Clinton

privately wants to pick someone who is younger and more liberal than



the 63-year-old moderate.

Will Trump commit to nominating only people who are on his list
of 21 potential picks? Aides have said the list is definitive, but the

reality TV star has suggested during interviews that he might go

another direction. And he has a very long history of not being true to

his word. A few of the people Trump floated have chastised him. Utah

Sen. Mike Lee, on the second installment of Trump’s list,

subsequently called on the GOP nominee to drop out. And,

amusingly, federal appellate court Judge Diane Sykes (who was in

the first batch of names released by Trump) ruled earlier this month

against Mike Pence. She said the Indiana governor cannot interfere

with the distribution of federal funds to resettle Syrian refugees in his

state.



Trump speaks in Grand Junction, Colorado. (George Frey/Getty) 

-- For many conservative intellectuals, stopping Clinton from
appointing Scalia’s replacement is no longer a good enough
reason to support Trump. Among the Republican politicians who

have capitulated, such as Ted Cruz, holding the Scalia seat is a

favorite talking point to justify supporting someone who they privately

see as dangerously authoritarian. But 29 top conservative legal

scholars have signed onto a letter arguing that it is not enough. The

“Originalists against Trump” do not believe Trump would protect the

Constitution. And they do not trust him to actually pick from his list of



21. “More importantly, we do not trust him to respect constitutional

limits in the rest of his conduct in office, of which judicial nominations

are only one part,” they write. The group understands that the

alternative is Clinton. “Yet our country’s commitment to its

Constitution is not so fragile that it can be undone by a single

administration or a single court,” they conclude. (Read the full letter

here.)

Our Robert Barnes notes that the signatories include a Northwestern

law professor who was one of the founders of the Federalist Society,

Steven G. Calabresi; Post columnist George F. Will; and a well-

regarded conservative law professor at New York University and the

University of Chicago, Richard Epstein. “The effort was organized
by Duke University law professor Stephen E. Sachs and
University of Chicago law professor William Baude, a pair of
former clerks to Chief Justice John G. Roberts Jr.”

Something to ponder: Will Roberts vote for Trump? He obviously

wants to regain his working majority, but he also hails from Indiana –

just like Gonzalo Curiel, the federal judge whom Trump leveled

repeated, racially-loaded attacks against. We’ll never know…





of a Benghazi victim who has accused Clinton of “murdering”
her son. It is unclear whether the campaign will reveal more surprise

guests today. Clinton is bringing billionaires Mark Cuban and Meg

Whitman in an effort to rattle Trump over his wealth. (Jose DelReal)

-- Clinton spent much of this week off the trail preparing for their
final showdown, a strategy which Trump mocked at a Colorado
rally. He told supporters she was actually at home resting instead.

"You know what the debate prep is? It's resting. It's lying down, going

to sleep," he said. (Jenna Johnson)

-- The Clinton campaign has requested that Bill and
Melania do not shake hands before tonight's debate. Last

time, Trump planned to parade three women who accused Clinton of

sexual assault into the family seating area and force the former

president to shake their hands as he crossed the room. (Jeremy

Peters and Maggie Haberman, The New York Times)



Chris Wallace moderated the first Republican primary debate in Aug. 2015 in
Cleveland. (Aaron Josefczyk/Reuters)

-- “Chris Wallace’s Debate Role Is a Bright Spot in a Dark Year
for Fox,” by the New York Times’s Michael Grynbaum: Chris is

the first Fox journalist to take charge of a general election face-off. “It

would be the most consequential night of Fox News’s year — if the

network had not just endured the most traumatic period in its two-

decade history. [For] the team of Fox anchors and producers (in

Vegas) this week, Mr. Wallace’s star turn is a welcome source of

pride. And, maybe, some relief. The selection of Mr. Wallace, a

veteran broadcaster with a reputation for tough, mischief-making



questions, was particularly bolstering for Fox’s news division, which

has viewed itself as an unfairly maligned alternative to the network’s

stable of conservative commentators like Mr. Hannity and Bill

O’Reilly.”

-- Politico’s Glenn Thrush preemptively declares that “Clinton
will be on the defensive”: “Trump’s fitness to lead has, rightly, been

the major focus of his conventionally lousy first debate and the

national disgrace of his second one. But here’s some good news for

him! Trump has done such a masterful job of handing Clinton the

election that the inevitable focus now is on her! America wants,

demands, that final kick-the-tires test, as Barack Obama said of the

process – and significant questions remain about her honesty,

integrity, judgment and trustworthiness. … Beatings, like bossa

novas, have a predictable rhythm. Trump’s beating (however
deserved or self-inflicted) has gone on for too long in terms of
the cyclical attention span of modern media, and it’s simply
Hillary’s turn."

-- Trump’s odds of turning around his campaign tonight are
steep, the Boston Globe’s Matt Viser posits: “Clinton arrives in Las

Vegas for the final debate like a poker player holding a full house,

confident and careful. Trump is furiously raising his bet, acting as if

he’s holding a hot hand, when polls say all he’s got is a pair of jacks.”

-- Republicans are praying that Trump does not once again take
Clinton's bait, per the Wall Street Journal’s Michael Bender and
Laura Meckler: “Democrats want Clinton to articulate a positive

vision for the country, rising above the allegations of sexual

misconduct and dishonesty that have permeated this election year. …



Republicans say Trump needs to focus on his popular anti-

establishment message and avoid placing any more attention on

controversies over his treatment of women or rifts with fellow

Republicans. ‘For once he needs to make this a race that’s not just

about him,’ said GOP consultant and former Romney adviser Kevin

Madden. ‘Clinton wants this race to be a referendum on Trump and

his lack of temperament, and every time she lays the bait he never

disappoints in taking it.’”
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WHILE YOU WERE SLEEPING:



President Obama greets Italian Prime Minister Matteo Renzi at the White House.
(EPA/Michael Reynolds)

-- President Obama hosted his final state dinner, honoring Italian
Prime Minister Matteo Renzi and his wife at a celebratory -- yet
nostalgic -- reception. “If there was a collective emotion that defined

the night it’d be a mix of joy and pain,” Helena Andrews-Dyer and

Emily Heil wrote. “Everyone involved in the Obamas’ last black tie

gala felt it. From guest chef Mario Batali, who said that knowing this

dinner is the last adds its own brand of pride and pressure, to the

president himself, who called the swanky swan song ‘a bittersweet

moment.’ Held in a tent on the South Lawn dripping with chandeliers



and dotted with mirrored tables to conjure up the Italian 'fresco'

technique, the evening featured a stroll through the first lady’s kitchen

garden … a four-course meal prepared by Batali and a performance

by Gwen Stefani … But despite the night’s obvious symbolism as a

denouement the dinner’s guests probably took the opening lines of

the president’s traditional toast to heart: 'In the immortal words of a
great Italian American, Yogi Berra, ‘It ain’t over ’till it’s over.''" 

The Obamas rewarded many of their most loyal staffers with seats at

the dinner. Among the 380 guests were the first lady's hair stylist,
makeup artist, and personal trainer...

FLOTUS wore a custom rose-gold chain-mail gown from Atelier

Versace. It was a slinky gown with an asymmetrical neckline that

slithered like liquid metal down her torso and around her hips. "It was

pure Hollywood glamour," writes Fashion Critic Robin Givhan.



The Ecuadorian national flag flies outside their embassy in London today. (Alastair
Grant/AP)

-- Ecuador acknowledged that it “temporarily restricted” the
Internet access of WikiLeaks founder Julian Assange at its
United Kingdom embassy after WikiLeaks posted John
Podesta's emails. A foreign ministry statement said that while it

stands by its decision in 2012 to grant Assange asylum, it doesn’t

interfere in foreign elections. The ministry didn’t specify the extent of

the restrictions on Assange’s cyber access, saying only that the

limitations wouldn’t affect WikiLeaks’s ability to carry out its

journalistic activities. Do not forget: Assange is hiding out in the



embassy to avoid facing trial for alleged sexual assault. (Nick Miroff)

-- Marco Rubio urged Trump and the RNC to stop attacking
Clinton over hacked emails published by Wikileaks: "As our

intelligence agencies have said, these leaks are an effort by a foreign

government to interfere with our electoral process and I will not

indulge it,” Rubio told ABC News’s Jon Karl in an interview. “Further, I

want to warn my fellow Republicans who may want to capitalize

politically on these leaks: Today it is the Democrats. Tomorrow it

could be us."

-- Speaking of insecure email servers, Trump lives in a glass
house. From Mother Jones’ Joseph Cox: “A researcher has found

that a number of email servers linked to [Trump’s] hotel and others

businesses are running horribly out of date software which receive no

security patches, and are lacking other precautions for keeping

hackers out.” A number of mail servers for TrumpOrg.com, a domain

registered to The Trump Organization, are using end-of-life software,

including the operating system Windows Server 2003 and IIS 6.0.

“Running outdated software and operating systems for your publicly

facing email infrastructure is problematic, especially when you're a

high profile organisation,” said security architect Kevin Beaumont.

“During an election where cybersecurity is such a big issue, I was a

little amazed at what I saw.”






















































































